










 

 

 

 

BY EMAIL ONLY 
September 10, 2013 
 
Harris & Company 
Suite 1400, Bentall 5 
550 Burrard Street 
Vancouver, BC   V6C 2B5 
Attention:  Colin G. M. Gibson 
 

R Noonan Law Office 
101 - 777 Blanshard Street 
Victoria, BC   V8W 2G9 
 
Attention:  Randy Noonan 

Dear Mr. Gibson and Mr. Noonan: 
 
Re: Capilano University (the “Employer”) -and-  
 Capilano University Faculty Association (the “Union”) 
 Retiree Benefits Grievance 
 

 

 I was appointed to hear a Union grievance filed after the Employer served notice 

that it intended to cease its prior practice regarding the calculated cost of certain benefits 

for retired employees.  The dispute centres on Article 9.4.2.3 of the Collective 

Agreement: 

 

9.4.2.3  Retired Employees 
 

Enrolled employees may continue to participate in the 
dental and extended health benefits of the flexible benefits 
plan following retirement.  The cost of such participation 
shall be one hundred percent (100%) employee paid. 

 

 The Union submits the words “cost of such participation” were intended to refer 

to the premium associated with the benefits coverage.  Now that the Employer has 

decided to self-insure, the Union maintains the words refer to the notional premium 

calculated annually for the benefits.  That, in fact, was the practice for many years.  

However, the Employer has more recently advanced a different interpretation of the 

clause.  It argues the phrase “shall be one hundred percent (100%) employee paid” means 

retired employees must pay the full cost of their dental and extended health claims, as 
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well as the applicable fees charged by the service provider that now administers the self-

insured benefits. 

 

 The grievance was filed more than two years ago.  However, the parties are 

presently negotiating for a renewal Collective Agreement and have expressed the desire 

for an expeditious determination.  I am accordingly issuing a less extensive award than 

would otherwise be the case, and reserve the opportunity to provide expanded reasons at a 

later date. 

 

 

Background 

 

The following background draws heavily on the unchallenged review of the 

evidence found in the Union’s written argument.  I have interwoven elements of the 

evidence crucial to the Employer’s position. 

 

(a) The Parties 

 

1. Capilano College came into existence in 1968.  The parties have been in a 

collective bargaining relationship since 1973.   

 

2. In earlier days, the parties were known respectively as Capilano College and the 

Capilano College Faculty Association. 

 

3. In 2008, Capilano College was by statute granted status as a Special Purpose 

Teaching University and it is now known as Capilano University.  The Faculty 

Association changed its name to the Capilano University Faculty Association. 

 

4. The most recent Collective Agreement has a term from April 1, 2007 to March 31, 

2010.  It continues in force at present under a bridging clause.  The negotiation and 

ratification of the Collective Agreement pre-dated the change in status from College to 
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University; thus, the cover refers to the parties as Capilano College and the Capilano 

College Faculty Association, their names as of 2007. 

 

(b) The Pre-1992 Benefit Plan 

 

5. For many years, the Collective Agreements between the parties have included 

provisions for a benefit plan for active employees. 

 

6. The pre-1992 plan was a more traditional plan than what now exists.  The 

Employer paid 100% of the premiums for the Basic Medical Plan.  As well, there was an 

Extended Health Benefit Plan.  The Employer contracted with an insurer for those 

benefits and paid 100% of the monthly premiums on behalf of the qualifying employees.  

Other plan participants paid premium amounts to the Employer to be included in the plan.  

 

7. In the 1989-1991 Collective Agreement, the parties continued benefits as before, 

but agreed to a provision at Article 9.3 establishing a committee to review the benefit and 

pension plans. 

 

8. As a result of that clause, a two-person committee was struck consisting of Marie 

Jessup and John Wilson.  Marie Jessup was the Vice President, Finance and Bursar of the 

Employer, and represented the Employer on the Committee.  John Wilson was the Chief 

Steward of the Capilano College Faculty Association and represented the Union on the 

Committee.  Ralph Johnstone was an outside insurance consultant and the Employer’s 

insurance broker.  He acted as a resource to the others.  Ms. Jessup and Mr. Johnstone are 

deceased.  Mr. Wilson is currently the Union’s Vice President and Chief Steward, and 

testified in this proceeding. 

 

9. The Committee met a number of times after the 1989-91 Collective Agreement 

came into force.  A key focus of its review was to ensure that the parties were getting the 

best value for the money being spent on benefits.  A second area of focus was to enable 

retiring employees to opt to continue to participate in the dental and extended health 

benefits of the plan following their retirement.   
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(c) The 1992 Letter of Agreement 

 

10. The work of the Committee culminated in a Letter of Agreement dated April 22, 

1992.  This was after the 1992-1994 Collective Agreement had been negotiated and 

ratified.  The Letter of Agreement was subsequently incorporated into the 1995 Collective 

Agreement with only minor amendment.  There were key changes from what had existed 

before that time.  One key change was that the new plan became a Flexible Benefits Plan 

(the “Plan”).  Another key change was that retiring employees became eligible to continue 

participating in aspects of the Plan after retirement. 

 

11. Among the problems identified with the earlier benefits package was that different 

employees had different insurance requirements.  For example, if an employee was 

married and covered under their spouse’s benefit plan, they would not require the same 

amount of coverage as others not in that situation. 

 

12. The central concept of the Plan was that eligible employees had options to accept 

“default” levels of coverage or to take greater or lesser amounts of coverage.  The 

decisions made by individual employees would affect the amount of the premium the 

Employer would have to pay for each covered employee. 

 

13. Under the Plan, employees who chose a lower level of coverage received a 

different kind of benefit.  The premiums paid on behalf of the employee were effectively 

converted into an “Individual Spending Account”.  This was an amount of money needed 

to provide the employee with the “default” levels of coverage.  In short, this was the 

amount of the premium that would have to be paid by the Employer on behalf of an 

employee to obtain insurance coverage for the various benefits covered by the Plan at the 

default level. 

 

14. If an eligible employee chose a lower (and thus less expensive) level of coverage 

than the “default” level, then that employee would have excess funds in the Individual 

Spending Account.  Those excess funds could be used to purchase higher levels of other 
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benefits, or they could be used for purposes completely unrelated to insured benefits such 

as professional development. Excess funds could even be withdrawn as a cash payout to 

the individual employee. 

 

15. The new Plan was entered into with Johnstone Benefits as the broker, and was 

underwritten by Canada Life which subsequently became Great West Life (“GWL”). 

 

16. Eligibility to participate in the Plan is set out in Article 9.4.2 of the most recent 

Collective Agreement: 

 
(i) Regular employees must participate (Article 9.4.2.1); 
(ii) Non-regular employees may participate once they are assigned a certain 

number of sections (Article 9.4.2.2.1); and 
(iii) Retired employees who were enrolled in the Plan may continue to 

participate in the dental and extended health benefits (Article 9.4.2.3). 
 

17. Prior to 1992, employees could not participate in the benefit plans after their 

retirement.  Under the Letter of Agreement, employees chose at retirement to either 

continue with the dental and extended health portions of the Plan or, alternatively, to not 

continue participating in the Plan. 

 

18. Dr. Greg Lee is a retired former President of the Employer.  He was Vice 

President of the Career and Vocational Division, and a member of the Employer’s 

Management Committee, when the Letter of Agreement was concluded.  He testified that 

the overall Plan was intended to be “cost neutral”, with employees being given more 

options within the money already being spent for benefits.  Further, there was to be “no 

cost to the College” for the provision of benefits to retired employees.  Mr. Lee stated that 

the Employer expected very few retiring employees would want to continue with the Plan 

at their own cost because the existing College Pension Plan (the “CPP”) provided similar 

benefits that were either partially or fully subsidized.  
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(d) Costs of Participation in the Flexible Benefits Plan 

 

19. For regular employees, the Employer paid 100% of the cost of their participation 

in the Plan. 

 

20. Non-regular employees (referred to as temporary employees in 1992) became 

eligible to participate in the Plan when they were assigned a certain number of sections.  

During periods when they were working the minimum number of sections, the Employer 

paid 100% of the cost of their participation in the Plan – again, in the form of an 

Individual Spending Account.  However, when their level of employment fell below the 

defined level, they were required to continue to participate in the Plan but were required 

to pay the premiums themselves. 

 

21. For retired employees, the cost of continuing to participate in the dental and 

extended health benefits of the Plan was 100% employee paid.  Mr. Wilson testified that, 

as “two accountants”, he and Ms. Jessup used the word “cost” (as in “the cost of such 

participation”) to refer to premiums.  In practice, this meant that the retired employee 

would be billed for the premium paid by the Employer to the insurer.  Retired employees 

were invoiced in advance for an entire year, and typically paid via 12 post-dated cheques. 

 

(e) The College Pension Plan 

 

22. Employees of the Employer are generally enrolled in the College Pension Plan 

and receive a pension from that plan upon their retirement.  The CPP (as it was referred to 

by both parties) is administered by a Board of Trustees and is established and governed 

pursuant to provincial regulation. 

 

23. In 1992, when the Letter of Agreement was entered into, the CPP offered only a 

group extended health plan to its members with the retirees paying 100% of the 

premiums.  From January 1, 1994 to June 30, 1994, retired members paid 50% of MSP, 

100% of EHB with no dental option.  From July 1, 1994 to December 31, 1994, the CPP 

benefits plan became subsidized so that retired members with at least 10 years of service 
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paid 0% for MSP and EHB.  Starting January 1, 1995 MSP, EHB and dental premiums 

for retired members were up to 100% subsidized. 

 

24. From 1994 until 2009, there was accordingly little incentive for retiring 

employees to choose to exercise their right under Article 9.4.2.3 of the Collective 

Agreement. 

 

25. In 2009, however, the CPP again changed.  Its members may now participate in 

the benefits plan but their costs are not subsidized.  They must pay 100% of the cost of 

participation in the CPP benefits plan – that is, they pay a monthly premium to that plan 

which is deducted from their pension cheques. 

 

26. According to the Employer’s records, only three (3) retiring employees continued 

to participate in the Plan between 1992 and 2009.  The 2009 change to the CPP benefits 

plan has seemingly created an incentive for retiring employees enrolled in the Plan to opt 

for continued participation.  In this respect, the Employer’s records reveal that fourteen 

(14) employees who retired during 2010-2013 have remained active with the Plan. 

 

(f) The 2004 Change to Administrative Services Only 

 

27. Prior to 2004, the Employer contracted with an insurance company (Canada Life 

and then GWL) to provide benefits under the Plan.  In return, the Employer paid 

premiums determined by the insurance company. The amount of the premium for each 

eligible employee was based upon the choices made by that employee under the Plan as 

well as certain personal traits – for example, married or single.  In relation to retired 

employees, the cost of continued participation in the Plan was equal to the premium to 

provide their coverage. 

 

28. The premium charged by the insurance company to the Employer was based upon 

at least four factors:  (i) amount anticipated to pay claims (usually based on claims 

history); (ii) the cost of administering the insurance; (iii) a reserve or risk factor; and (iv) 

profit. 
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29. In 2004, the Employer decided to alter the form of benefit coverage.  It entered 

into an Administrative Services Only (“ASO”) agreement with Great West Life.  Under 

the ASO agreement, GWL administers the Plan but does not provide the insurance.  In 

essence, the Employer is self-insuring. 

 

30. Under the ASO, there is no risk to the insurance company.  Rather the Employer 

assumes the risk and is responsible for payouts of the claims directly.  According to Dr. 

Lee, the Employer decided to enter into the ASO agreement to save money in the long 

term based on recommendations by the then Vice President of Finance.  The Employer 

pays only administrative costs which are based on the cost of claims paid (10.25% for 

dental claims and 15.85% for extended health claims). 

 

31. GWL administers the Plan.  It receives the medical information and makes 

determinations as to whether any given claim is covered.  It also deals with medical 

professionals and administers payments.  

 

32. The Employer made the decision to self-insure under the ASO agreement without 

any consultation or notice to the Union, or to the eligible employees.  The Union was not 

even aware of the change for a number of years after it was made in 2004. 

 

33. From the perspective of employees, not much has changed as a result of the 

Employer’s choice to enter into the ASO agreement.  The Employer still pays into an 

Individual Savings Account for each eligible employee as it did before the change.  The 

amount paid into each employee’s account remains the value of the “premium” for 

providing coverage (Article 9.4.3).  There is no actual premium being paid by the 

Employer to an insurer.  In effect, the Employer is now paying itself that premium instead 

of paying it to a third party. 

 

34. The premium is now called a “notional premium” and it is determined by GWL 

using the following formula:  Actual cost of claims paid during the prior year plus the 

administration fees, divided by the number of participants in the Plan. 
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(g) The Dispute 

 

35. Ms. Cindy Turner has been with the Employer since November 2005, and became 

its Vice President, Finance and Administration, in July 2006 (initially on an Acting 

basis).  She testified that the 2009 change to the CPP benefits plan caused her to have at 

least two concerns: first, a number (if not all) of future retiring employees would elect to 

stay on the Employer’s extended health and dental benefits; and second, the Collective 

Agreement says the cost of participation “shall be one hundred percent (100%) employee 

paid” but retired employees were only being charged the notional premium rate. 

 

36. Ms. Turner explained the second concern in some detail.  Essentially, it is 

anticipated that the cost of extended health benefits in particular will be greater for retired 

employees than for active employees.  Because the notional premium is determined by 

the average cost of claims for all participants, if retired employees pay only that amount, 

then the resulting additional costs of their claims will be borne largely by the Employer. 

 

37. The Employer has more recently received a document described at arbitration as 

“the Mercer Report”.  It is based on the notional premium formula, and notes “[r]etired 

Faculty staff are charged a premium for the coverage equal to the average cost to the 

University for providing the benefits to the active and retired employees on a combined 

basis” (p.10).  The Mercer Report determined that the Employer had an accrued benefit 

obligation for retired faculty of some $4.4M as at March 31, 2013.  Further, for the 

current fiscal year (April 1, 2013 to March 31, 2014), a total accounting expense of 

almost $675,000 has been estimated for post-retirement benefits. 

 

38. Although there is a potential for exception, the Employer is required under the 

University Act to maintain a balanced budget.  Ms. Turner stated that the Employer has 

experienced “years of cutting” due to inadequate funding.  As recently as this Spring, the 

Employer had to find $1.3M in savings to balance its budget, and the resulting changes to 

programs and services were “extraordinarily difficult for all concerned”.  The inescapable 

implication from her testimony is that a mid-term ruling in the Union’s favour, given the 
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Mercer Report and the requirement for a balanced budget, would be even more 

challenging. 

 

39. Ms. Turner raised her earlier-described concerns with the Union, although their 

communications appear to have been somewhat at “cross purposes”.  She also spoke with 

other Employer representatives.  Her interpretation of the Collective Agreement (and, in 

particular, the stipulation in Article 9.4.2.3 that “[t]he cost of such participation shall be 

[100%] employee paid”) ultimately informed a document prepared by the Employer to 

communicate with its retiring employees.  The document read in part: 

 

Faculty members who retire from employment at Capilano University 
currently have two options for purchasing post-retirement benefit 
coverage. One option is the extended health and dental plan offered by the 
College Pension plan (which is currently under Pacific Blue Cross). The 
other option is continuation of extended health and dental coverage under 
Capilano University’s benefits plan. In either case, the cost of participation 
is paid by the retiree. 
 
Capilano University recommends that retiring faculty members choose the 
extended health and dental benefit coverage offered by the College 
Pension Plan (CPP) rather than the University’s plan, for the following 
reasons: 
 
1. The Pacific Blue Cross benefit plan offered by the CPP is an 
insured plan, where all participants pay a premium for the extended health 
and dental coverage the plan provides. … 
 
2. The University’s benefit plan, on the other hand, is an 
“Administrative Service Only” (ASO) plan, under which the University 
pays 100% of the actual extended health and dental costs, plus 
administration fees.  The administration fees charged by the carrier are 
currently 10.25% for dental claims and 15.86% for extended health claims. 
These fees change annually. 
 
   *  *  * 
 
4. There is currently a dispute between the University and the Faculty 
Association regarding the interpretation and application of Article 9.4.2.3 
of the Collective Agreement. The University’s position is that because 
Article 9.4.2.3 states that the cost of participation in the benefit plans must 
be paid 100% by the retired employee, a retiree who wishes to continue to 
participate in the University’s plan must pay the full cost of his/her 
extended health and dental claims, including the applicable 
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administration fees.  For example, if the cost of a retiree’s prescription 
drugs was $100 and the benefit carrier charged a 15.86% administration 
fee on top of this amount, the retiree would be required to pay a total of 
$115.86. 
 
   *  *  * 
 
6. The University has notified the Faculty Association that 
commencing on the effective date of the next collective agreement, the 
University will implement its interpretation of Article 9.4.2.3, and all 
retirees who choose or have chosen to participate in the University’s dental 
and extended health benefits plan will be required to pay 100% of the cost 
of such participation. (emphasis added) 

 

40. I will not recount various email communications during May and June 2011 

between Ms. Turner, for the Employer, and Mr. Wilson, for the Union.  Suffice to say that 

the parties joined issue over the Employer’s intended application of the relevant 

Collective Agreement term.   

 

41. By letter dated June 1, 2011 the Employer served “Estoppel Notice” advising the 

Union that it “will cease the current practice pertaining to the calculation of the cost that 

retirees who … participate in the University’s dental and extended health benefits plan 

must pay” on the effective date of the parties’ next Collective Agreement.  As recorded 

earlier, the 2007-2010 Collective Agreement remains in effect by virtue of its bridging 

clause, and the parties are still at the negotiating table. 

 

42. The grievance was filed by the Union’s then Chief Steward on June 6, 2011. 

 

(h) Past Practice 

 

43. The practice relating to implementation of the right of retired employees to 

continue participation in the Plan has been consistent and without exception beginning in 

1992.  More specifically, the cost of participating in the Plan has never been applied in 

such a way as to require retired employees to pay the actual cost of their claims plus an 

administrative fee.  Rather, they have always been treated like others participating in the 

Plan, such as non-regular employees, where the cost is not being paid by the Employer.  
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Thus, they have been invoiced for the cost of the premiums required to insure them.  This 

was the practice from 1992 until 2004, and continued with the “notional premium” after 

the Employer decided to self-insure under the ASO arrangement. 

 

44. Ms. Turner conceded in cross-examination that the interpretation and practice 

regarding Article 9.4.2.3 have been consistent since the 1992, and do not accord with the 

interpretation put forward more recently by the Employer. 

 

 

Analysis 

 

 Both parties rely on familiar conventions regarding the interpretation of disputed 

collective agreement terms.  A frequently cited list of the relevant principles was 

compiled by Arbitrator Bird in his unreported Pacific Press award, and has since been 

reproduced in numerous awards such as Superior Propane -and- Teamsters, Local 31, 

[2012] BCCAAA No. 117 (Glass), at para. 37.  The Employer places particular emphasis 

here on the fifth principle (a very important promise is likely to be clearly and 

unequivocally expressed), and on the eighth principle (where an agreement uses different 

words, one presumes the parties intended different meanings).  At the same time, Pacific 

Press cautions that not all rules of interpretation are rigidly binding -- common sense and 

special circumstances must not be ignored. 

 

 As emphasized in awards such as Health Employers Assn. of British Columbia -

and- Hospital Employees’ Union, [1998] BCCAAA No. 15 (Gordon), an arbitrator’s 

overarching task, when presented with a difference over the meaning of a contractual 

term, is to discern the mutual intention of the parties based on the words found in their 

collective agreement.  Further: 

 

… When faced with a choice between two linguistically permissible 
interpretations, arbitrators may be guided by the reasonableness and/or 
practical labour relations implications of each possible interpretation. As a 
guide to the proper interpretation of a provision, arbitrators may search for 
its purpose and will view the language in its normal and ordinary sense 
unless that would lead to some absurdity or inconsistency with the rest of 



 
 
 

- 13 - 

the collective agreement, or unless the context reveals that the words were 
used in some other sense. … (para. 36) 

 

 Article 9.4.2.3 of the parties’ most recent Collective Agreement is repeated for 

ready reference: 

 

9.4.2.3  Retired Employees 
 

Enrolled employees may continue to participate in the 
dental and extended health benefits of the flexible benefits 
plan following retirement.  The cost of such participation 
shall be one hundred percent (100%) employee paid. 
(emphasis added) 

 

 The Employer relies on the emphasized language, as well as on the words used in 

other benefit provisions of the Collective Agreement, to assert that retired employees 

must pay for any and all costs associated with their participation in the dental and 

extended health benefits plans.  It submits this obligation is not satisfied if retired 

employees pay only the premium (now the notional premium) charged to active 

employees (e.g. non-regular employees) whose coverage is not paid for by the Employer.  

Moreover, if retired employees do not pay the full amount of their claims, the incremental 

cost will inevitably move to the Employer’s side of the ledger -- something that was never 

contemplated by the “cost neutral” feature of the Flexible Benefits Plan. 

 

 The Employer’s interpretation of Article 9.4.2.3 conceivably finds support on a 

literal reading of the provision.  But several problematic implications arise almost 

immediately.  For example, it is difficult to appreciate how retired employees can 

meaningfully “participate” in the Plan if they must necessarily pay for the full cost of 

claims themselves plus the percentage administrative fee.  To use Ms. Turner’s 

terminology, it would be “financially irresponsible” to elect continued coverage upon 

retirement.  The Employer’s interpretation would also deny retired employees the ability 

to make the choices set out in Article 9.4.7.3 otherwise available to Plan participants (e.g. 

increase the default deductible level).  But most fundamentally, retired employees would 

not be participating in a benefit or insurance plan at all, as that concept is generally 

understood, and there would have been no practical purpose to including retired 
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employees in the 1992 Letter of Agreement: see, by analogy, Coast Mountain Bus 

Company (2006), 151 LAC (4th) 64 (Munroe), at p. 71. 

 

 Further, if the Employer’s interpretation were correct, then Article 9.4.2.3 has 

been “misapplied” from the outset -- at least if one assumes the average claims for 

extended health benefits by retired employees exceeds the average claims by younger, 

active employees (the Employer’s primary concern).  If this assumption is accurate, then 

just one retired employee with higher claims will have an incremental upward impact on 

the average premium.  Yet, even after it moved to the ASO model, the Employer charged 

retired employees the notional premium, and did not seek to recover what it now asserts 

are the true “costs” of participation.  The point is made more fully by the Union: 

 

[Ms. Turner] conceded that when there is a group of employees whose 
benefit premium costs are borne by the Employer who are put into the 
same plan as others who pay the premium costs themselves, there is 
always a risk that if someone in the self-pay group has claims that exceed 
premium payments, that will result in increased premium costs for the 
group as a whole and thus greater costs for the Employer.  The only 
possible way to ensure that never happens is to have employees in the self-
pay category not pay premiums at all, but rather pay the entire cost of the 
claims themselves.  In effect, the only way to ensure that the Employer 
could never have increased costs as a result of participation in the Plan by 
self-payers is to remove them from the Plan entirely.  … 
 
…  To accept the interpretation urged by [the Employer], one would have 
to accept that the intention of the parties, when they negotiated the 
language that granted eligibility to retired employees to continue 
participation in the dental and extended health benefits of the flexible 
benefits plan, was that it would be no benefit at all – that they intended it 
to be a detriment rather than a benefit. (paras. 86 and 88 of Union’s written 
argument) 

 

 The Employer’s reliance on the eighth Pacific Press principle initially finds 

support on the face of the Collective Agreement.  In contrast to wording of the retiree 

benefits clause, Article 3.4.4.2 allows striking or locked out employees to maintain 

benefit coverage after one month “so long as employees remit to the College on a 

monthly basis 100% of the premium costs” (emphasis added).  Article 9.10.4 allows 

employees on a leave of absence exceeding 30 days to participate in certain benefit 
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coverages, although “the employee must pay 100% of the premiums for those coverages” 

in advance (emphasis added).  On first reading, these distinctions suggest the parties may 

have intended something different when they used the word “cost” in Article 9.4.2.3 

instead of “premium” as found elsewhere in their Collective Agreement. 

 

 However, this line of reasoning does not account for the language applicable to 

non-regular employees (previously temporary employees) who have enrolled in the Plan 

but later fall below the eligibility requirements.  Article 9.4.2.2.2 states those non-regular 

employees: 

 

… must continue to participate in the Flexible Benefits Plan and must pay 
the costs of such participation unless the costs are paid by the College 
under [two exceptions not relevant here].  The employee may be required 
by the College to prepay for any period in which the College is not yet 
obligated to pay the costs. (emphasis added) 

 

 It is not disputed that the words “pay the costs of such participation” has in 

practice meant that non-regular employees, who have been required to continue their 

participation in the Plan, initially paid the insurance premium in order to satisfy their 

Collective Agreement obligation.  Since the 2004 introduction of the ASO arrangement, 

they have paid the notional premium.  Thus, in that context, the word “costs” is a direct 

substitute for “premium”.  The interchangeability of the words is reinforced by the history 

of the provision.  The relevant passage in the 1992 Letter of Agreement read as follows: 

 

Temporary employees who qualify to participate in the Flexible Benefits 
Plan, and who subsequently fail to get assigned sufficient sections to 
continue their eligibility as described above, must continue to participate 
in the Flexible Benefits Plan and must pay the premium for such 
participation for the period(s) during which they do not meet the eligibility 
requirements as described above. … (emphasis added) 

 

When this passage was incorporated into the 1995 Collective Agreement, the language 

was amended by, among other things, changing the phrase “must pay the premium for 

such participation” to “must pay the costs of such participation”.  There was no 

suggestion in the evidence that this change was intended to import a different 

interpretation applicable to the non-regular employees.  Indeed, it is entirely consistent 
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with Mr. Wilson’s uncontradicted testimony that, as accountants, he and Ms. Jessup for 

the Employer understood the “costs” for the Plan were the “premiums”.  And, as the 

Union observes, the Employer’s interpretation would be practically unfeasible if applied 

to non-regular employees: 

 

… in relation to non-regular employees, the collective agreement 
contemplates that they can be required to pay the costs in advance.  Of 
course, if costs meant the actual cost of services provided (claims), then 
there would be no way that either the Employer or the employee would 
know in advance what those would be.  The only logical meaning of 
paying the costs must be premium related. (para. 48 of Union’s written 
argument) 

 

 This leads to a broader discussion of the benefits provisions in the Collective 

Agreement.  While the Employer’s unilateral decision to adopt the ASO arrangement is 

not before me for determination, it must be observed that numerous clauses expressly 

contemplate the implementation of insurance coverage with a premium being paid to a 

third party carrier.  This adds considerable strength to the Union’s position that “costs” 

means the premium paid by the Employer (and now the calculated notional premium).  

Those clauses include: 

 

• Article 9.4.1 - “The College agrees to arrange and administer the Flexible Benefits 

Plan. The selection of benefit carriers is subject to agreement of the Union. ….”. 

 

• Article 9.4.3.1 - “Each enrolled employee shall have a Spending Account, the value of 

which shall be the premium for providing coverage as follows …” (the coverages 

listed include life insurance, extended health and dental). 

 

• Article 9.4.5.4 - “The minimum cost to the College per year shall be based on the per 

coverage unit premium cost of the first year of the plan” and “[a]ny difference 

between the minimum commitment and the actual premium cost to the College shall 

be held intact for future use under the Flexible Benefits Plan …”. 
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• Article 9.4.5.5 - “Any employee may appeal to the Joint Benefits Review 

Subcommittee of the Joint Standing Committee about any aspect of the Flexible 

Benefits Plan, including … the amount of premium prepayment required.” 

 

• Article 9.10.2.1 - “The actual policy contracts arranged with insurers shall be deemed 

to be an integral part of this Agreement …”. 

 

• Article 9.10.3 - “The Union recognizes and agrees that the College’s obligation and 

liability with regard to providing the benefit and insurance coverages agreed to herein 

is in all events limited to arranging the underwriting of coverages by insurers and to 

the internal procedural administration of the plans. …” 

 

 I have not overlooked the Employer’s argument that responsible members of the 

College’s Management Committee accepted the Flexible Benefits Plan in 1992 because it 

would be “cost neutral”.  However, this belief appears to have been partially based on the 

Employer’s erroneous understanding that subsidized benefits were available at the time 

under the CPP plan.  Therefore, from the Employer’s perspective, very few retiring 

employees would remain on the Flexible Benefits Plan. 

 

 That misapprehension aside, the Employer’s expectation was in fact borne out for 

many years until the CPP removed the subsidy in 2009.  However, and contrary to the 

Employer’s submission, these changed circumstances do not call for an application of the 

principles in Andres Wines (B.C.) Ltd., [1978] 1 CanLRBR 251.  This is not a true “gap” 

situation where an arbitrator must reconstruct some kind of hypothetical intent, and come 

to a “sensible judgment about who should enjoy the benefit in this unusual situation” (p. 

425).  The parties’ Collective Agreement by its express terms contemplates that enrolled 

employees may continue to participate in the dental and extended health benefits of the 

Plan after retirement.  The only debate is what is meant by the “cost of such participation” 

being 100% employee paid. 

 

 At the end of the day, the answer to the parties’ difference emerges with relative 

ease.  The Plan has its genesis in the 1992 Letter of Agreement.  The document was 
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jointly developed in the context of benefits being provided by an agreed-upon insurance 

carrier in return for the payment of premiums.  The premiums would be the “cost of 

participation”.  To the extent that the Employer’s interpretation might be linguistically 

permissible looking at Article 9.4.2.3 in isolation, the labour relations implications are 

patently unreasonable.  With respect, such an interpretation would create an absurdity by 

almost any definition of that word.  Retired employees would be worse off financially by 

participating in the Plan than by simply paying the cost of dental and extended health 

claims on their own.  The clarity of language used by the parties when their Collective 

Agreement is examined more broadly is sufficient to satisfy the fifth Pacific Press 

principle of interpretation. 

 

 Before concluding, I will comment briefly on the Employer’s invitation to 

consider a “different method” of meeting the intent of Article 9.4.2.3 should its position 

not be accepted.  The concept of a separate benefits plan for retirees was apparently 

proposed by Ms. Turner in discussions with the Union.  The problem with that 

suggestion, as well as other conceivable options, is that they would not respect the 

contractual right of enrolled employees to continued participation in the dental and 

extended health coverages provided to active employees under the Flexible Benefits Plan.  

And, while I am acutely conscious of the probable impact of this award on the 

Employer’s financial situation, I cannot exercise my remedial authority to override or 

otherwise amend existing terms of the Collective Agreement.  Thus, any alternative 

method must be pursued at the bargaining table -- especially, as Ms. Turner’s testimony 

suggests there may well be adverse consequences for current faculty members. 

 

 In the result, it has not been necessary to rely on the Union’s evidence of past 

practice or on the 1996 conference materials authored jointly by Ms. Jessup and Mr. 

Wilson.  However, those matters and other aspects of the evidence merely serve to 

reinforce the interpretative judgments set out above.  Finally, other authorities cited by 

the Employer can be distinguished as being concerned with different issues and/or 

different collective agreement language. 

 

 



 
 
 

- 19 - 

Conclusion 

 

 The Union’s interpretation of Article 9.4.2.3 is affirmed.  I hereby declare that the 

cost of participation for retired employees who continue in the dental and extended health 

benefits of the Flexible Benefits Plan is the “notional premium” calculated for those 

benefits, and the contractual obligation of retired employees is met when they pay 100% 

of that amount in advance when invoiced by the Employer.  It follows that the 

Employer’s “Estoppel Notice”, if implemented, would run counter to the terms of the 

most recent Collective Agreement. 

 

 In addition to reserving the opportunity to expand upon the reasons in this award, 

I reserve jurisdiction to address any difficulty that might be encountered over 

implementation. 

 

 

JOHN B. HALL 

Arbitrator 

 


